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1. Thisappeal comesto this Court fromthe Specia Court of Eminent Domain of the Second Judiciad

Digtrict of Harrison County. The landowner, North Biloxi Development Co., LLC, disputes the amount

awarded to it by a jury for aout seventy-two acres its property taken by eminent domain by the



Missssppi Trangportation Commission for congtruction of a highway. North Biloxi Development Co.,

LL C gppeds and asserts the following errors.

l. Whether the trial court erred in granting instruction No. P-2 over the
objection of the appdllant.

. Whether thetrial court erredin granting instruction No. P-4 over the objection of
the appellant.

[I1.  Whetherthetrial court erredin granting instruction No. P-5 over the objection of
the appellant.

IV.  Whetherthetrial court erred in granting instruction No. P-6 over the obj ection of
the appéellant.

V. Whether the trial court erredinfailing to grant instruction No. D-6 in favor
of the appdlant.

VI.  Whether the trial court erredin allowing the jury to hear testimony less
thanthe sum of $594,700, which wasthe amount of the original statement
of value and the approved appraisal. Thisquestion was presented to the
court at various timesthroughout the court and the court consistently held
againg the appdlant in thisregard.

VIlI.  Whetherthetrial court erredinitsruling onthe motionto limit filed by the
appdlant prior to trial regarding the appellee’s use or nonuse of timber
valuesin the appraisal.

VIIl. Whether thetrial court erred in overruling the appellant’s motionfor new
trial.

Finding no error, we afirm.

FACTS



92. On Augugt 2, 2001, the Mississippi Transportation Commission, (MTC), filed a complaint to
condemn about seventy-two acres owned by North Biloxi Development Company, LLC (North Biloxi
Development) in Harrison County for construction of a new highway from Interstate-10 to the Cowan-
Lorraine Road Extenson. MTC sought 71.814 acresfor the project of North Biloxi Development’ stotal
acreage of 987.952. The acquisitiona soincluded limiting access to and from the new highway except in

seven designated locations.

13. On the date of the taking, August 2, 2001, North Biloxi Development’s land was in a single
contiguous parcel undivided except that Missssppi Highway 15 ran through the easternmost part of the
land placing approximately 16 acres on the east Sde of Highway 15 and the rest of the property on the
west side. The MTC taking made an arc through the landowner’ sproperty dividing it into Six separate and
non-contiguous parcels. Thenearly 988 acresof thelandowner wasl ocated approximately two milesnorth
of Interstate-10 and near the city limits of Biloxi and D’ Iberville. Twenty eght acres of the approximate
seventy-two acresof land to be taken by MTC was wetlands. North Biloxi Development totd wetlands

acreageis 347.

14. Shortly after August 2, 2001, the date of the taking, the court-appointed appraiser, Jeanne S.
Adams of Gulfport, placed the vdue of the property at $323,000. On October 18, 2001, aquick take
order wasentered by the court giving MTC title to the property and the right of immediate possesson. On
November 16, 2001, MTC deposited atota of $589,515 into the registry of the Circuit Clerk of Harrison
County for the quick take. The court dlowed $1,000 of the funds to be paid to the court-ordered
appraiser. By order filed January 3, 2002, the court directed the clerk to disburse $588,515 and any
accrued interest to Gulfport attorney Virgil G. Gillespie, intrust, inorder to obtain arelease of adeed of trust

on the property held by Peoples Bank of Biloxi, and upon such release being obtained the court ordered
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to disbursethe bal ance of the fundsto North Biloxi Devel opment. (Peoples Bank and Lyle M. Page, trustee

under the deed of trust, had been origindly named as defendants.)

15. On August 16, 2002, MTC filed its statement of vaue, pursuant to Mississppi Code Annotated
section 11-27-7 (Rev. 2004), placing the fair market value of the property at the date of the taking at
$461,865 with damages to the remainder of the property valued at $132,835 for atotal compensation to
the landowner of $594,700. The statement listed the dements of damages as “proximity damages.” The

satement said the highest and best use of the property was for residential development.

T6. On January 14, 2003, MTC filed an amended statement of vaue placing the fair market vaue of
the property at $461,860 and damages to the remainder at $6,365 for atotal compensation of $468,225.
The amended satement listed the dements of damage as “loss in vaue due to shape and uneconomic
remnant.” OnApril 29, 2003, MTC filed asecond amended statement of va ue placing thefair market vaue
of the acreage to be takenat $462,735, withdamagesto the remainder at $6,365, for atotal compensation
of $469,100. The second amended statement of vaue listed the elements of damage as “proximity
damage.” (Thereasonsfor changesin MTC's satement of vaue will be set out in our discussion of the
iIssues) MTC ‘s statement said the highest and best use for the property was residential development. On
February 4, 2004, North Biloxi Devedopment filed its satement of vaue placing the fair market vaue of the
property to be takenat $466,791 and damage to the remainder at $1,488,485 for atotal compensation of
$1,955,276. Thelandowner listed the elementsof damagesas* severance, dividing the property into smaller
parcds, taking the high ground of the property, increase in wetlands factor, decrease in highlands, market
diminution in value, and other depreciation factors resulting from aseverance and taking of this nature and
magnitude” The statement said the highest and best use of the land was for aresidentid subdivision or golf

course residentia development.



q7. OnMay 8, 2003, anorder was entered dismissing the Peoples Bank fromthe actionsincethe bank
had no further interest inthe property and adding BankcorpSouthand J. Patrick Cadwell as defendants due

to adeed of trust on the property recorded on October 11, 2001.

118. On May 9, 2003, the three judges of the County Court of Harrison County recused themsdves
because two of the litigants, William L. Guice, 111, and Bobby G. O’'Barr, were members of the bar

practicing beforethe county court. T. Larry Wilson of Pascagoulawas appointed to preside over the case.

9.  Atwo-daytrid beganon February 18, 2004, beforetweve jurors. The second day of trid thejury
was taken to view the property. Construction on the new highway had dready begun. Following the
viewing, MTC cdledthreewitnesses, Bradley K. Anderson, project engineer for the Miss s ppi Department
of Transportation(MDOT); CharlesWalters, an environmenta scientist; and WilliamB. Milton, ared estate
gppraiser who had twenty-five years of prior experience with MDOT. Milton tedtified that the vaue of
North Biloxi Development’ stotal acreage (987.952 acres) before the takingwas $5,977,110, and he said
the vaue of the remaining 914.171 acres after the taking was $5,536,270. Milton tetified thet the fair
market vaue of the property taken by MTC was the difference in the before vaue and the after vaue or
$440,840. The landowner called but one witness, J. Daniel Schroeder, a certified general appraiser from
Biloxi. Schroeder testified thet the before vaue of North Biloxi Development’s acreage was $6,421,688
and theafter vduewas $4,466,411.95 withthe difference betweenthe two being $1,955,276 whichhe sad
was just compensation. The jury returned a verdict in the amount of $572,221.14 as just compensation to
North Biloxi Devdopment for MTC's acquisition of about seventy two acres of its property. A fina
judgment was entered on April 8, 2004. North Biloxi Development’ smotion for anew tria was denied and

this apped ensued. Further factswill be set out during the discussion of the issues.



ISSUESAND ANALYSIS

ISSUESI ., II., 1., AND IV.

Whether the trial court erredin granting ingructions No. P-2, P-4, P-5and P-6 over
the obj ection of the appellant

910. Becauseissuesl.,, 1., I11.,and IV. deal withindructionsgivento the jury over the objectionof North

Biloxi Development, we will address these four assgnments of error together.

M11. The dandard of review whichweemploy when reviewing jury instructionson gpped isthat we must
read theindructions as awhole. Entergy Mississippi, Inc. v . Bolden, 854 So.2d 1051, 1054 (1/6) (Miss.
2003). Anindruction that incorrectly states the law, is covered farly in another ingtruction or iswithout
foundation in the evidence need not be given. Heldd v. State, 587 So0.2d 835, 842 (Miss. 1991). The
main query we makewhenreviewing jury ingructions is whether (1) the jury ingtruction contains a correct
satement of the law and (2) whether the ingtructionis warranted by the evidence. Seigfried v. State, 869

So. 2d 1040, 1044 (111) (Miss. Ct. App. 2003).
(& Jury Ingtruction P-2

f12.  NorthBiloxi Development alegesthat the trid court erred ingranting MTC's Jury InstructionP-2".
The landowner contends that it was unnecessary for the jury to betold therewas adepost of funds for the

bendfit of the landowner. It argues that the ingtruction was confusing in that by tdling the jury that there had

L Jury Ingtruction P-2 reads as follows:

“The Mississppi Transportation Commissionis entitled to acquire property for Highway purposes
through statutory procedures and the deposit of funds for the benefit of the landowner as ordered by the
Court. In this case, the Mississippi Transportation Commission was awarded title and possession of the
property on October 18, 2001, by Order of thisCourt. Inyour decison to award just compensation, you
shdl not consider the fact that the Mississippi TrangportationCommiss onhasacquired the subject property
and begun congtruction of the new highway.”



been a depogt of funds for the landowner, the ingruction implied that the landowner had aready received
some money over and above what the jury may award. North Biloxi Development asserts that because of

the ingtruction, the jury would base its opinion on speculation and conjecture.

113.  Ingruction P-2 outlines the statutory authority of MTC to secure land for highway purposes and
indructsthe jury that MTC had dready gained title and possess on of the property by an October 18, 2001,
order of the court. Further the ingtruction tells the jury that in its decison to award compensation, it should
not consider the fact that MTC had aready acquired the property and had begun construction of the new
highway.

M14. Wefind no error in thisingruction. On the second day of trid the jury wastakento the property to
view it inaccordance withMissssippi Code Annotated section 11-27-19 (Rev. 2004). Instruction P-2was
necessary to explain theauthorityof MTC to take a property by eminent domain and was a correct Satement
of the so-caled “ quick take law,” Mississppi Code Annotated 88 11-27-81t0-91 (Rev. 2004). The fact
that the indruction tels the jury that there had been a deposit of funds for the benefit of the landowner by
MTC is no morethanasummary of Mississppi Code Annotated 811-27-85 (2) (Rev. 2004). That section
states that the party seeking to take the property by eminent domain must deposit with the clerk of court
eight-five percent of the vaue of the property as determined by the court-appointed appraiser in order to
obtain title to the property and the right of immediate entry onto it. It istrue, as North Biloxi Development
points out, that the October 18, 2001, date used in the instruction was not the date of the taking, that date
being Augus 2, 2001. However, the ingtruction only references October 18, 2001, as the date when the
quick take order was entered by the court in favor of MTC and does not imply or state that the date should
be used by the jury asthe date for determining a vauationof the property. Theinstruction provided acorrect

datement of the statutory procedure involved in eminent domain and instructed the jury that in its



consderation of damages after it viewed the property the jury was not to consider the fact that MTC was

dready on the property working on the new highway.

915.  North Biloxi Development’s argument, that Instruction P-2 should have been refused because it
implies that the landowner hasalready received some fundsand thus the jury would be midead, lacks merit.
NorthBiloxi Development’s Ingruction D-5 indructs the jury that North Biloxi Development is entitled “to
recover just compensation in this cause, and it devolves upon [the jury to] honestly and impartidly determine
the sum thereof, according to the evidence adduced at trid, the weight and credibility of which you are the
solejudge.” Ingruction D-5 further statesthat North Biloxi Development is entitled to “just compensation,
not only for the vaue of the property to be actualy taken,” . . .but dso for damages “which may result asa
consequence of thetaking.” Ingruction D-5 told the jury that it was not to deduct anything because of the
supposad benefits incident to the public use for which the takingwasmade. We note aso that the jury was
told in opening statements and in find arguments and in the testimony about the established minmum and

maximum amounts thet it could award to North Biloxi Development.

M16. Whendl of these facts are consdered, we find that Instruction P-2 was a correct statement of the
law and was warranted by the trid evidence. Thuswe find no error in thisingruction
(b) Jury Instruction P-4

917.  North Biloxi Development argues that Instruction P-4 should not have been given because it
provided comment on a specific dement of damages. The landowner argues that the ingtruction was faulty

as amatter of law because it was an improper comment on aparticular aspect of the damages, “reasonable

2¢ Jury Instruction P-4 reads as follows:
“The Court ingructsthe Jury that where accessto the subject property isatered, and Defendant isleft with
reasonable access to its remaining property, then no damages should be awarded to Defendant for such
dteration in access”



access.” According to North Biloxi Development the ingtruction does not ingtruct the jury as to what
“reasonable access” isand does not tell the jury that the determination of “reasonable access’ isafact to be
determined by expert testimony. Thelandowner citesMississippi State Highway Comm’ nv. Crooks, 282
$S0.2d 232, 235 (Miss. 1973) insupport of itsargument. In Crooksthe court reviewed aningructionwhich
told the jury that changing the Sze and shape and severing one parcel of land from the other was an dement
of damages and the jury could awvard damagesiif it believed that the changes in the land affected the before
and after fair market value of land. 1d. The court said that the before and after taking rule is the ultimate
measure of damages in an eminent domain case. Id. (dting Mississippi State Highway Comm’'n v. Hall,
252 Miss. 863, 174 S0.2d 488 (1965)). The Crooks court found that the giving of the ingtruction wasin
error, but it hed that when consdering dl of the ingructions together and the fact that the jury had been

properly ingtructed, the giving of the ingtruction was merely harmless error.

118. IngructionP-4tdlsthe jury that where accessto the property isatered and the landowner isleft with
reasonable access to the rest of its property, no damages should be awarded by the jury to North Biloxi

Development for the dteration in its access.

M19. MTC citesMaplesv. Missssippi StateHighway Comm’ n, 617 So.2d 265 (Miss. 1993) in support
of giving the ingruction. In Maples the landowner argued that an ingruction was confusing and mideading
that indructed the jury that in assessing the landowner’ s damages “the jury shal not consider any eements
of inconvenience or other eements [of damages| which are speculativeand remote.” The court held that
any error in granting the ingruction was harmless because the jury was obvioudy not midead because its
award contained severa thousand dollars as compensation for the landowner’ s loss of access. 1d. at 270.
In essence the Maples court alowed the jury to determine the reasonableness of access and to assess

damages based upon that reasonableness.



920. Wefind that Ingtruction P-4 was an accurate statement of the law as set out inMaples. Therecord
showsthat after thetaking NorthBiloxi Devel opment was left with seven access pointsfromthe new highway
toitsremaining property. Asin Maples, the jury had to decide whether there was reasonable access|éft to
the property in its“after” condition. North Biloxi Development’s expert appraiser, Schroeder, testified that
there were damages to the “after” property based on redtriction of access. The jury awarded North Biloxi
Deve opment several thousand dollarsmore than what MTC offered it whichindicatesto usthat the jury did

award some damages for the lack of access. We find no error in the giving of Ingtruction P-4.
(¢) dury Ingtruction P-5

721. North Biloxi Development next contendsthat Instruction P-5° should not have been given. It argues
that the gving of Instruction P-5 is the error in this apped “that cannot be overlooked” because the statement
inthe ingtruction to “disregard” testimony goes beyond the jury’ s role which instead belongs to the trid court
exercising its gatekeeper role to determine whether expert tetimony isrelevant and reliable. In support of its
argument North Biloxi Development citesMississippi Transp. Comm' nv. McClemore, 863 So.2d 31, 36-7
(1125) (Miss. 2003) for the propogition that the tria court is vested with a “gatekeeping responsibility”
regarding the admission of expert testimony. The landowner states that since the decison in McClemore a
jury cannot be indructed to “disregard testimony” since such an ingruction invades the gatekeeping function

of thetria court.

3 Jury Ingtruction P-5 reads as follows:
“The Court ingtructs the Jury that an appraiser’ s testimony asiit relates to damages and fair market vdue
of the subject property must be based upon sufficent factsor data, be the product of rdliable principlesand
methods, and not based on speculation or guesswork of the appraiser. If it isyour opinion that any part
of anappraiser’ stestimony inthis case was not supported by suffident factsor data, or was not the product
of reliable principles or methods, you should disregard any such testimony of that appraiser.”
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722.  IngructionP-5ingructsthejuryto determinethe credibility of the appraisersfor bothMTC and North
Biloxi Devel opment, induding assessing whether there was specul ationand guesswork involvedinmakingther
gppraisals or whether the appraisas were the result of rdiable principlesand methods. The supreme court has
held that in eminent domain cases, “[t]he jury may disregard the testimony of awitness whose testimony the
jury has reasonable groundsto bdieve isworthless.” Warren Countyv. Harris, 211 Miss. 80, 88, 50 So.2d
918, 920 (1951). Both parties presented evidence by way of experts of the appraised value of the property.
We note that the ingtruction did not say which expert testimony to disregard. Further Ingtruction P-6, which
will be discussed in detail infra, ingtructed the jury that it was the sole judge of the weight and credibility of
the evidence and of the evidence' s reasonableness. We find that Instruction P-5 when read together with

Instruction P-6 contains a correct satement of thelaw. Therefore, we find no merit to thisissue.
(d) Jury Ingtruction P-6

723. North Biloxi Development next contends that Ingtruction P-6* was improperly granted because it
required the applicability of the “before and after rule,” that the landowner dams was incorrectly givenin
Ingtruction P-3. Thelandowner statesin itsreply brief that Instruction P-6 “is quite frankly about as bad a
worded indruction as can be given on how the jury is to arrive at its verdict.” The crux of North Biloxi
Development’ sargument is that because Instruction P-3, which set out the beforeand after rule, was so poorly
worded, the jury would not have been able to understand Instruction P-6 which references the before and

diter rule.

4 Jury Instruction P-6 reads as follows:
“The Court ingructs the Jury that in arriving at your verdict, you mug take into consideration dl of the
evidence in this case, including observations made by you as jurors when you viewed the land; and, that
youare the sole judges of the weight and credibility of the evidence and itsreasonableness, and that while
it isyour duty to award Defendants a verdict, the measure of damagesand the amount of the verdict to be
awarded must not exceed what you have determined to be the fair market value of Defendant’ s property
on August 2, 2001, based on proper application of the before and after rule.”
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724.  Firgt wenotethat NorthBiloxi Devel opment made no objectionat trid to the offending Instruction P-3
which it now clams when read together with Ingtruction P-6 confused the jury. Our well-settled doctrineis
that the issue of an erroneous jury ingtructionis deemed waived for appeal unlessthere is a contemporaneous
objection made to the indruction at thetrid. HWCC-Tunica, Inc. v. Jenkins, 907 So.2d 941, 944 (17)
(Miss. 2005). Secondly thelandowner failed to cite any authority for itspostion. Thefalureto offer any legd
authoritiesto support analeged error may act asa procedurd bar to our consideration of the error. Murphy
v. State, 798 S0.2d 609, 616 (126) (Miss. Ct. App. 2001). For all of the foregoing reasons, we dedineto

find error in the giving of Indruction P-6. This error is without merit.
ISSUE V.

Whether thetrial court erred in failing to grant instruction No. D-6 in favor of the appellant

25. North Biloxi Development contends that the denid of itsInstruction D-6> denied the jury the right to
know that the eminent domain proceeding was the only time in which the landowner would be pad for its
property. The landowner citesMississippi StateHighway Comm’ nv. Spencer, 209 So.2d 821, 824 (Miss.
1968) for its pogtion. Spencer, however, is readily distinguishable from the case sub judice. The court in
Spencer uphdd the giving of an indruction which told the jury in part that the landowner would receive no
other recovery at alater date. |d. at 824. However, the reason the Soencer court approved theingruction
was because the eminent domain taking involved was for a two-phase project and the highway commisson’s

engineer tedtified that it was not known if and when the second phase of the project would be done. 1d. The

SJury Instruction D-6 reads as follows:
“The Court ingructsthe Jury that norecovery at alater date will be permitted to the Defendant/Landowner,
North Biloxi Development Co., L.L.C., asaresult of the taking of itsland for the relocation of Highway
67, as shown by the evidence.”

12



testimony in the case a bar was that the taking was a one-time project for the highway congtruction. There

was no evidence that any future or latent damages would result because of the acquisition of the property.

126. A partyisentitied to have the jury instructed regarding a genuine issue of materid fact, aslong asthere
is credible evidence in the record which will support the ingruction. Southland Enters., Inc. v. Newton
County, 838 So.2d 286, 289 (18) (Miss. 2003). However, it iserror to grant an instruction which islikely
to midead or confuse the jury as to the principles of law which are applicable to the factsin evidence. I1d at
(19). Indenying the instruction the tria court ruled that Ingruction D-6 was too confusing and had no bas's
intherecord. We agree. After areview of the testimony, we find that there was no reference to any future
or latent effectsthe acquistionmight have onthe landowner’ sproperty. Also the ingruction tdlls the jury that
“no recovery” to the landowners will be dlowed for the taking & a later date. This instruction could be
interpreted by the jury to mean that MTC could take additiona property from North Biloxi Development
without paying the landowner any additional compensation. Suchan interpretation would be erroneous and
thus the jury could be confused. Wefind that the trid court was correct in rejecting the indruction. Therefore,

we find no merit to this error.
ISSUE VI.

Whether the court erredin allowing the jury to hear testimony less than the sum of $594,700, which
wasthe amount of the original statement of value and the approved appraisal. Thisquestion was
presentedtothe court at various timesthroughout the court and the court consistently held against
the appéellant in thisregard.

127. NorthBiloxi Development contendsthat the tria court erred in dlowing the jury to hear tesimony by
MTC of avdue for the property less than the sum of $594,000, the vauation liged by MTC iniits origind
datement of vaue filed on August 16, 2002. The landowner contends that under the Rea Property

AcquistionPoliciesLaw, Mississppi Code Annotated 88 43-37-1 to -13 (Rev. 2004), MTC could not pay

13



the landowner an amount whichwas |essthan the deposited amount, unlessit was due to physical deterioration
of the property which was within the reasonable control of the owner. North Biloxi Development statesthat
MTC should be bound by the origind statement of vdue placing the vaue of the seventy two acres at

$594,000.

128. Initshbrief North Biloxi Development makes an impassioned argument regarding the limitation of the
sovereign’s power of eminent domain as measured againg a citizen's right to own and enjoy his or her
property.

129. Our Condtitution provides. “Private property shal not be taken or damaged for public use, except on
due compensation being made to the owner or ownersthereof .” ... Miss. Const. Art. 3 817 (1890). We
agreewithNorth Biloxi Development' s statements that when an owner’ s land is takenfor apublic use by the
sovereign, the owner is entitled to “full payment for it ” and that a property owner in an eminent domain civil
action should receive apayment of “just compensation.” Kingv. Vicksburg Ry. & Light Co., 88 Miss. 456,

42 So. 204 (1906).

130.  Also we recognize that due compensation in eminent domain cases means “far market value.”
Pottersll v. SateHighway Comm'’ n, 608 So.2d 1227, 1231 (Miss. 1992). InPotter sl the supreme court
defined far market vaue as the “sdes price that would be negotiated between knowledgeable and self-
interested persons, one who wantsto purchase and one who wantsto s, the sdller being under no obligation

or compulsion to sdl, and the buyer being under no necessity of having the property.” Id.

131.  With these principles in mind, we turn to North Biloxi Development’ sargument that MTC should be
bound by itsorigind statement of value of $594,000, and that it was error for the trid court to dlowthe jury

to condider an award of less.
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132. By datute in an eminent domain civil action, a Satement of vaue “shdl be treated as pleadings are

treated in civil actionsin circuit court.” Miss. Code Ann. 811-27-7 (Rev. 2004).

133.  After the filing of the civil action in August 2001 MTC changed the amount of land to be taken and
added extraaccessto aportionit sought totake. MTC' sexpert appraiser Milton, testified that the $594,000
appraisal was based on the origind legal description for the acquisition in 2001. By an agreed order dated
April 22, 2003, MTC amended the legal descriptionto add the additionamount of property to be taken and
to show the additionof extraaccessto a portionof North Biloxi Development’ sremaining property. Because
of the changesin the legal description and the extra access, a second gppraisal was necessary. We believe
that to require MTC to testify to an amount based on an incorrect legd description would potentidly alow
North Biloxi Development to recover an amount greater than fair market value. The jury heard expert
testimony regarding the changes made in the statement of value of the landowner’ s property and were given
the reasons why the vauation was reduced. The jury had full knowledge of the reasons for the change in
vauations whenit returned a verdict for North Biloxi Development in the amount of $572,221 insteed of the
$594,700 set out in MTC's origina statement of value. Thus we find that the trid court committed no

reversble error in its decison to admit testimony on the vauations. This error iswithout merit.

ISSUE VII.

Whether thetrial court erred in itsruling on the motion to limit filed by the appellant prior totrial
regarding the appellee’ suse or non use of timber valuesin the appraisal

134. Inthiserror North Biloxi Development objects to the way MTC' s appraiser added timber vaue to
its appraisal. North Biloxi Development offers no authority in support of its argument, and pursuant to
M.R.A.P. 28 (a)(6) we decline to address it. Williams v. State, 708 So.2d 1358 (12-3) (Miss. 1998).

However, we note that the record showsthat the landowner got exactly what it asked for regarding the timber
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vaues. At the beginning of the tria the landowner objected to induding the amount of timber vdueinMTC's
apprasd, avaue whichtotaled $28,260. The testimony was that the timber val ue was based upon a cruise
of the timber in the acquigition areaonly. The landowner objected to the incluson of timber vaues and the
court sustained the objection. MTC then moved to amend its statement of vaue in accordance with the trid

judge's ruling and the motion was granted and the timber vaues were excluded.
ISSUE VIII.
Whether thetrial court erred in overruling the appelant’s motion for new trial

135.  Fndly, NorthBiloxi Development contendsthat the trid court erred inoverruling its motionfor anew
trid. This Court gpplies an abuse of discretion standard to the review of atria court's denid of amotion for
new trid. Allstate Ins. Co. v.McGory, 697 So.2d 1171, 1174 (113) (Miss. 1997). In evauating the trid
court’s decison, we review the credible evidence in the lignt most favorable to the non-moving party, and
generdly take the credible evidence supporting the daims or defensesof the non-moving party astrue. Green
v. Grant, 641 So0.2d 1203, 1207 (Miss. 1994). When the evidenceisso viewed, this Court will reverseonly
when, upon a review of the entire record, we are left “with afirm and definite conviction that the verdict, if
alowed to stand, would work amiscarriage of justice”  Griffin v. McKenney, 877 So.2d 425, 446 (174)
(Miss. Ct. App. 2003). Ineminent domain cases the supreme court has stated that the standard of review of
ajury verdict isthat anew trid will not be ordered unlessthe verdict isso a variance with the evidence asto
“shock the conscience of the court.” Mississippi Transp. Comm’ nv. Bridgforth, 709 So.2d 430, 441( 135)
(Miss1998). “We are particularly loathe to disturb ajury’ s eminent domain avard where, as here, the jury

persondly viewed the premises.” |d.

136.  Expert testimony was presented on behdf of each party regarding the vaue of the property. “The
juryis charged withthe respongbility of weighing and cons dering conflicting evidence, eva uatingthe credibility
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of witnesses, and determining whose testimony should be believed.” Smith v. State, 821 So.2d 908 (1 4)
(Miss. Ct. App. 2002). Accordingly, wefind that the evidenceinthis case was sufficient to support the verdict
and that this error iswithout merit.

137. THE JUDGMENT OF THE SPECIAL COURT OF EMINENT DOMAIN OF THE

SECOND JUDICIAL DISTRICT OF HARRISON COUNTY ISAFFIRMED. ALL COSTSOF
THISAPPEAL ARE ASSESSED TO THE APPELLANT.

BRIDGESAND LEE, P.JJ.,IRVING, MYERS, CHANDLER, GRIFFIS, AND BARNES,
JJ., CONCUR. ISHEE, J., NOT PARTICIPATING.
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